STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,

Dl VI SI ON OF REAL ESTATE,
Petiti oner,

VS. Case No. 99-4702

COLLI E E. STEVENS,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, the D vision of Adm nistrative Hearings,
by its duly-designated Adm nistrative Law Judge, Mary C ark, held
a formal hearing in the above-styled case by videoconference on
April 20, 2000. The Adm nistrative Law Judge presided froma
vi deoconference center in Tall ahassee, Florida; the parties,
their witnesses, and the court reporter participated froma
vi deoconference center in Ol ando, Florida.

APPEARANCES

For Petitioner: Andrea D. Perkins, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite 308N
Ol ando, Florida 32801-1772

For Respondent: Collie E. Stevens, pro se
Son Set Free Realty, Inc.
2294 North U.S. One
Fort Pierce, Florida 34950



STATEMENT OF THE | SSUE

An Adm ni strative conplaint dated April 13, 1999, all eges
t hat Respondent M. Stevens viol ated several provisions of
Section 475.25, Florida Statutes, when he failed to return an
earnest noney deposit to a buyer after being directed to do so by
the seller, the U S. Departnent of Veterans Affairs. The issues
in this proceeding are whether M. Stevens commtted the
violation and if so what discipline is appropriate.

PRELI M NARY STATEMENT

M. Stevens requested a fornal hearing in response to the
Adm ni strative Conplaint; the case was then forwarded to the
Di vision of Adm nistrative Hearings where it was assigned and set
for hearing as described above.

At hearing the Division of Real Estate (Agency) presented
one witness and five exhibits, received in evidence as
Petitioner's Exhibit Nos. 1-5. M. Stevens testified in his own
behal f and presented three exhibits which were received into
evi dence as Respondent's Exhibit Nos. 1-3.

The Transcript of the proceeding was filed on May 19, 2000.
The Agency filed its Proposed Recommended Order on May 31, 2000.
M. Stevens did not file any proposals.

FI NDI NGS OF FACT

1. Respondent, Collie E. Stevens, has been licensed in the

State of Florida as a real estate broker since 1986. Prior to



that year he was |licensed as a real estate sal esperson in
Fl ori da.

2. 1In 1996 M. Stevens represented the seller, the U S
Department of Veterans Affairs (VA), in the sale of a hone in
Orange County, Florida. On Cctober 1, 1996, Doris Wi ght
executed an O fer to Purchase and Contract of Sale for the hone.

3. \When she signed the contract Ms. Wight gave the broker,
M. Stevens, a check for $675. 00 as an earnest nobney deposit.

M. Stevens deposited the check into his escrow account.

4. Later, in October or Novenber 1996, Ms. Wight w thdrew
her offer to purchase the property. The VA regional office
provided a notice to M. Stevens dated Novenber 20, 1996
directing himto return the earnest noney deposit to Ms. Wight.

5. M. Stevens never returned the noney to Ms. Wi ght
al t hough she nade several requests through his secretary and nade
several attenpts to contact himdirectly.

6. M. Stevens alleges that he is entitled to retain at
| east $250.00 of the $675.00 deposit because that was the
nort gage conpany's fee for processing Ms. Wight's nortgage
application. M. Stevens clains that Ms. Wight authorized him
to pay that fee on her behalf when she was not in town; Ms.

Wi ght does not dispute that claim

7. M. Stevens also argues that he should be entitled to

the remai nder of the deposit noney because Ms. Wight cancelled a

listing agreement for himto sell her house. M. Wight disputes



this claimand M. Stevens did not produce any contract or
docunent evi denci ng such an agreenent.

8. During the pendancy of his dispute with Ms. Wight over
entitlement to the deposit M. Stevens never notified the Florida
Real Estate Commi ssion of the dispute nor did he submt the
matter to arbitration, nediation, or any court. M. Stevens
insists that he could have worked out his differences with M.
Wight and that he was always willing to give her $425.00, left
after deducting $250.00 for the processing fee fromthe $675. 00
deposit.

9. In 1996, in another case, M. Stevens was disciplined by
the Florida Real Estate Conm ssion for cul pabl e negligence or
breach of trust, failure to give notice of his representation of
a party, failure to maintain trust funds in an escrow account,
and failure to preserve and nmake avail abl e brokerage records.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction in this proceedi ng pursuant to Sections 120.57(1)
and 455. 225, Florida Statutes.

11. In a licensure discipline such as this the Agency has
t he burden of proving by clear and convinci ng evi dence the

all egations of its conplaint. Departnent of Banking and Fi nance

v. Gsborne Stein and Co., 690 So. 2d 932 (Fla. 1996).




12.

Based on his failure to return Ms. Wight's deposit,

t he Agency has charged M. Stevens with violations of the

fol | ow ng:

475. 25 Discipline

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; may place a |licensee,
registrant, or permttee on probation; may
suspend a license, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1,000 for each count or separate

of fense; and nmay issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
appl i cant:

(b) Has been guilty of fraud,

m srepresentati on, conceal nent, false

prom ses, false pretenses, dishonest dealing
by trick, schene, or device, cul pable
negl i gence, or breach of trust in any

busi ness transaction in this state or any
other state, nation, or territory; has
violated a duty inposed upon her or him by
law or by the terns of a listing contract,
witten, oral, express, or inplied, in a real
estate transaction; has aided, assisted, or
conspired with any other person engaged in
any such m sconduct and in furtherance
thereof; or has formed an intent, design, or
schene to engage in any such m sconduct and
commtted an overt act in furtherance of such
intent, design, or schene. It is immuterial
to the guilt of the licensee that the victim
or intended victimof the m sconduct has
sust ai ned no damage or |oss; that the danage
or |l oss has been settled and paid after

di scovery of the m sconduct; or that such
victimor intended victimwas a custoner or a
person in confidential relation with the
licensee or was an identified nmenber of the
general public.



(d)1. Has failed to account or deliver to
any person, including a |licensee under this
chapter, at the tinme which has been agreed
upon or is required by law or, in the absence
of a fixed time, upon demand of the person
entitled to such accounting and delivery, any
personal property such as noney, fund,
deposit, check, draft, abstract of title,

nort gage, conveyance, |ease, or other
docunent or thing of value, including a share
of a real estate commssion if a civil
judgment relating to the practice of the

i censee' s profession has been obtai ned

agai nst the |licensee and said judgnent has
not been satisfied in accordance with the
terms of the judgnent within a reasonabl e
time, or any secret or illegal profit, or any
di vi si bl e share or portion thereof, which has
cone into the |icensee's hands and which is
not the licensee's property or which the
licensee is not in law or equity entitled to
retain under the circunstances. However, if
the licensee, in good faith, entertains doubt
as to what person is entitled to the
accounting and delivery of the escrowed
property, or if conflicting demands have been
made upon the licensee for the escrowed
property, which property she or he still

mai ntains in her or his escrow or trust
account, the licensee shall promptly notify

t he comm ssion of such doubts or conflicting
demands and shal |l pronptly:

a. Request that the conm ssion issue an
escrow di sbursenent order determ ning who is
entitled to the escrowed property;

b. Wth the consent of all parties, submt
the matter to arbitration;

c. By interpleader or otherw se, seek

adj udi cation of the matter by a court; or

d. Wth the witten consent of all parties,
submt the matter to nediation. The
departnment may conduct nedi ation or may
contract with public or private entities for
medi ati on services. However, the nediation
process nust be successfully conpleted within
90 days followng the | ast demand or the

i censee shall pronptly enpl oy one of the

ot her escape procedures contained in this
section. Paynent for nediation will be as
agreed to in witing by the parties. The



departnent may adopt rules to inplenment this
section.

If the licensee pronptly enpl oys one of the
escape procedures contained herein, and if
she or he abides by the order or judgnent
resulting therefrom no admnistrative
conplaint may be filed against the |icensee
for failure to account for, deliver, or

mai ntai n the escrowed property.

2. Has failed to deposit noney in an escrow
account when the licensee is the purchaser of
real estate under a contract where the
contract requires the purchaser to place
deposit noney in an escrow account to be
applied to the purchase price if the sale is
consunmat ed.

(o) Has been found guilty, for a second
time, of any m sconduct that warrants her or
hi s suspension or has been found guilty of a
course of conduct or practices which show
that she or he is so inconpetent, negligent,
di shonest, or untruthful that the noney,
property, transactions, and rights of
i nvestors, or those with whom she or he nmay
sustain a confidential relation, may not
safely be entrusted to her or him
13. The Agency has net its burden of proof, as to the
|atter two violations but not the first. The evidence suggests
M. Stevens' careless disregard or cavalier attitude toward his
duties as a broker rather than intentional fraud. Even after
direction by the seller he did nothing required in Subsection
475.25(1)(d)1., Florida Statutes, to resolve his own dispute with
Ms. Wight regarding her deposit.
14. Rule 61J2-14.011, Florida Adm nistrative Code,
addresses the rights of brokers regarding escrow deposits. That

rule states that a "broker who receives a deposit shall not have



any right to or lien upon said deposit, except upon the witten
agreenent or order of the depositor so long as the depositor has
sole control of said deposit."” That rule also permts a
depositor to "demand return of a deposit until such tinme as

anot her party has acquired sone interest or equity." Further,
"such right to demand return of the deposit shall again accrue
upon a breach by the other party to the contract."”

15. In this case M. Stevens ignored his duty to rel ease
the funds to Ms. Wight. The transaction did not close and the
seller, the VA specifically authorized its broker to rel ease the
funds to Ms. Wi ght.

16. |If M. Stevens genuinely thought he was entitled to the
funds, he should have obtained sonmething in witing permtting
himto keep themand, failing that, he should have proceeded to
resolve the dispute as directed by statute and rule. |nstead,
there is no evidence of even a letter to Ms. Wight notifying her
that he was taking the funds held in escrow. For a second tine
M. Stevens abused the privileges of licensure as a real estate
broker and failed to appropriately manage funds held in escrowin
spite of prior discipline.

17. The penalty reconmmended by counsel for the Agency is
wi thin the gui dance range described in Rule 61J2-24, Florida
Adm ni strative Code, for violations of Sections 475.25(1)(d) and

(o), Florida Statutes.



RECOMVENDATI ON

Based on the foregoing, it is

RECOMVENDED:

That the Florida Real Estate Conmm ssion issue a final order
finding that Collie E. Stevens is guilty of a violation of
Sections 475.25(1)(d)1. and 475.25(1)(0), Florida Statutes, as
charged in the Adm nistrative Conplaint, and that the Florida
Real Estate Comm ssion suspend his license for two years and
require himto conplete a 7-hour escrow managenment course and a
60- hour post-licensure course, and that he pay the costs
associated wth this case.

DONE AND ENTERED this 19th day of June, 2000, in

Tal | ahassee, Leon County, Florida.

MARY CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 19th day of June, 2000.

COPI ES FURNI SHED

Andrea D. Perkins, Esquire
Departnent of Busi ness and

Pr of essi onal Regul ati on
400 West Robinson Street, Suite 308N
Ol ando, Florida 32801-1772



Collie E. Stevens

Son Set Free Realty, Inc.
2294 North U. S. One

Fort Pierce, Florida 34950

Herbert S. Fecker, Director

D vision of Real Estate

Departnent of Business and Prof essi onal
Regul ati on

400 West Robi nson Street

Post O fice Box 1900

Orlando, Florida 32802-1900

Bar bara D. Auger, Ceneral Counsel

Departnent of Busi ness and Prof essi onal
Regul ati on

Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recormended Order nust be filed with the agency that w |
issue the Final Order in this case.
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